RD I nstruction 1951-N

PART 1951 - SERVI CI NG AND COLLECTI ONS

Subpart N - Servicing Cases Were Unauthorized Loan or O her Financi al
Assi stance Was Received-Miltiple Fam |y Housing

Tabl e of Contents

Sec. Page
1951. 651 Purpose. 1
1951.652 Definitions. 1
(a) Active borrower. 1
(b) Assistance. 1
(c) Debt instrument. 1
(d) False information. 1
(e) Inaccurate information. 1
(f) Inactive borrower. 1
(g) Recipient. 2
(h) Unaut horized assi stance. 2
1951. 653 Policy. 2
1951. 654 Categories of unauthorized assistance. 2
1951. 655 [ Reserved] 3
1951.656 Initial determination that unauthorized
assi stance was received. 3
1951. 657 Notification to recipient. 4
1951. 658 Deci sion on servicing actions. 4
(a) Payment in full. 4A
(b) Continuation with recipient. 4A
(c) Notice of determ nation when agreenent is not
reached. 5
(d) Appeals. 5
(e) Liquidation of loan(s) or legal action to enforce
col I ection. 5
1951. 659 - 1951.660 [Reserved] 6
1951.661 Servicing options in lieu of Iiquidation or
| egal action to collect. 6
(a) Active borrower/grantee. 7
(b) Inactive borrower. 10
1951. 662 - 1951.667 [Reserved] 10
1951. 668 Servicing unauthorized assi stance accounts. 10
(a) Audit cases. 10
(b) Nonaudit cases. 13
(c) Collection of unauthorized assistance. 14

(08-20-93) SPECI AL PN



RD | nstruction 1951-N
Tabl e of Contents (Con.)

Page 2

Sec. Page

1951. 669 Exception authority. 14

1951. 670 - 1951.700 [Reserved] 14

Exhibit A - CGuide for Initial Letter to Recipients of Unauthorized
Assi st ance

Exhibit B - CGuide Letter to Recipient of Unauthorized Assistance to State
Fi nal Determ nation

Exhi bit C - Determ nation of Amount of Unauthorized Assistance

o0o



RD I nstruction 1951-N
PART 1951 - SERVI CI NG AND COLLECTI ONS

Subpart N - Servicing Cases Were Unaut horized Loan or O her Financia
Assi stance Was Received--Miltiple Fam |y Housing

§1951. 651 Purpose

Thi s subpart prescribes the policies and procedures for servicing
Multiple Fam |y Housing (MFH) | oans and/or grants made by Rural Devel opnent
when it is determi ned that the borrower or grantee was not eligible for all or
part of the financial assistance received in the formof a |oan, grant,
subsi dy granted, any other direct financial assistance, or was not made
subject to restrictive-use provisions required by |aw and/or regulation. As
used in this Subpart, MH | oans and grants are Section 515 Rural Renta
Housi ng (RRH) and Rural Cooperative Housing (RCH) | oans and Sections 514 and
516 Labor Housing (LH) | oans and grants. (Revised 08-20-93, SPECH AL PN.)

81951. 652 Definitions.
As used in this Subpart, the follow ng definitions apply:

(a) Active borrower. A borrower who has an outstandi ng account in the
records of the Finance O fice, including collection-only or an

unsati sfied account bal ance where a vol untary conveyance was accepted
wi thout release fromliability or foreclosure did not satisfy the

i ndebt edness.

(b) Assistance. Financial assistance in the formof a |loan, grant, or

subsi dy recei ved.

(c) Debt instrunent. Used as a collective termto include pronissory
note, assunption agreenent, grant agreenent/resolution, or bond.

(d) False information. Information, known to be incorrect, provided
with the intent to obtain benefits which woul d not have been obtai nabl e
based on correct information.

(e) lnaccurate information. |Incorrect information provided
i nadvertently wthout 1ntent to obtain benefits fraudulently.

(f) Ilnactive borrower. A former borrower whose |oan(s) has(have) been
paid in full or assumed by another party(ies) and who does not have an
out st andi ng account in the records of the Finance O fice.

DI STRI BUTI ON: WsDC Account Servi cing
Servicing and Coll ection
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RD I nstruction 1951-N
§1951. 652 (Con.)

(g) Recipient. "Recipient" refers to an individual or entity that
received a loan, or portion of a |loan, an interest subsidy, or a grant

whi ch was unaut hori zed or was not nade subject to restrictive-use
provi sions required by | aw and/ or regul ation.
(Revi sed 08-20-93, SPECI AL PN.)

(h) Unaut horized assistance. Any loan, interest subsidy, or grant, or
any portion thereof, received by a borrower or grantee for which there
was no regul atory authorization, or for which the recipient was not
eligible. Interest subsidy includes interest credits, renta

assi stance, and subsidy benefits received because a | oan was made at a
lower interest rate than that to which the recipient was entitled,

whet her the incorrect interest rate was selected erroneously by the
approval official, or the docunents were prepared in error

§1951. 653 Policy.

When unaut hori zed assi stance has been received, an effort nmust be made to
collect the sumwhich is determ ned to be unauthorized fromthe recipient,
regardl ess of anpunt, unless any applicable statute of linitations has
expired. (Revised 08-20-93, SPECI AL PN.)

81951. 654 Categories of unauthorized assistance.

Unaut hori zed assi stance includes, but is not limted to, these
cat egori es:

(a) The recipient was not eligible for the assistance.

(b) The property, as approved, does not qualify for the program For
exanple: An RRH or LH project which clearly is above npdest in size,
design and/or cost or was not |located in an area designated as rura
when the initial |oan was nade.

(c) The loan or grant was nmade for unauthorized purposes. For exanpl e:
Pur chase of an excessive anmpunt of |and.

(d) The recipient was granted unauthorized subsidy in the form of:
(1) Interest credits (I1C on an RRH | oan
(2) Rental Assistance (RA) in connection with an RRH or LH | oan; or

(3) A subsidy benefit received through use of an incorrect interest
rate.
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§1951. 654 (Con.) RD Instruction 1951-N

(e) The reci pient was not subjected to obligations required by the
assi stance, such as restrictive-use provisions, at the tinme the
assi stance was provided. (Added 08-20-93, SPECH AL PN.)

§1951. 655 [ Reserved]

81951.656 Initial determ nation that unauthori zed assi stance was recei ved.

Unaut hori zed assi stance may be identified through audits conducted by the
O fice of the Inspector General, USDA, (O Q; through reviews nade by Rura
Devel opnent personnel ; or through other neans such as information provided by
a private citizen which docunents that unauthorized assi stance has been
received by a recipient of Rural Devel opnent assistance. |f Rural Devel opnent
has reason to believe unauthorized assi stance was received, but is unable to
det erm ne whether or not the assistance was in fact unauthorized, the case
will be referred to the Regional Ofice of the General Counsel (OGC) or the
National Office, as appropriate, for review and advice. In every case where
it is known or believed by Rural Devel opnent that the assistance was based on
false information, investigation by the Ofice of the Inspector General (OQ
will be requested as provided for in RD Instruction 2012-B (available in any
Rural Devel opnent office). If O G conducts an investigation, the actions
outlined in 81951. 657 of this Subpart will be deferred until the OG
i nvestigation is conpleted and the report is received. The reason(s) for the
unaut hori zed assi stance being received by the recipient will be well
docunented in the case file, and will specifically state whether it was due
to:

(a) Subm ssion of inaccurate information by the recipient;
(b) Subm ssion of false information by the recipient;

(c) Submission of inaccurate or false information by another party on
the recipient's behalf such as a | oan packager, devel oper, real estate
br oker, or professional consultants such as engineers, architects,
managenent agents and attorneys, when the recipient did not know the
other party had submitted i naccurate or false informtion;

(d) Error by Rural Devel opnent personnel, either in nmaking conputations
or failure to follow published regul ati ons or other agency issuances; or

(e) Error in preparation of a debt instrunent which caused a | oan to be
closed at an interest rate lower than the correct rate in effect when
the | oan was approved or which was caused by onission fromthe

i nstrument of |anguage required by applicable regulation

(Revi sed 08-20-93, SPECI AL PN.)
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RD I nstruction 1951-N

§1951. 657 Notification to recipient.

(a) Collection efforts will be initiated by the District Director by a
letter substantially simlar to Exhibit A of this Subpart (available in
any Rural Devel opnent office), and mailed by the servicing official to
the recipient by "Certified Mail, Return Recei pt Requested,"” with a copy
to the State Director and, for a case identified in an O G audit report,
a copy to the QG office which conducted the audit and the Pl anni ng and
Anal ysis Staff of the National Ofice. This letter will be sent to all
reci pients who recei ved unauthori zed assi stance, regardl ess of anount.
The letter will:

(1) Specify in detail the reason(s) the assistance was determ ned
to be unaut hori zed,;

(2) State the ampunt of unauthorized assistance to be repaid
according to Exhibit C of this Subpart (available in any Rural
Devel opnent office); and

(3) Establish an appointment for the recipient to discuss with the
District Director the basis for Rural Devel opnent's claim and give
the reci pient an opportunity to provide facts, figures, witten
records or other information which mght alter Rural Devel opnent's
determ nati on that the assistance received was unaut horized.

(b) If the recipient neets with the District Director, the District
Director will outline to the recipient why the assistance was determ ned
to be unauthorized. The recipient will be given an opportunity to
provide information to refute Rural Devel oprment's findings. When
requested by the recipient, the District Director may grant additional
time for the recipient to assenbl e docunentati on. Wen an extension is
granted, the District Director will specify a definite nunber of days to
be all owed and establish the foll owup necessary to assure that servicing
of the case continues w thout undue del ay.

81951. 658 Decision on servicing actions.

When the District Director is the sanme individual who approved the
unaut hori zed assi stance, the State Director nust review the case before
further actions are taken by the District Director.
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RD I nstruction 1951-N
8§1965. 658 (Con.)

(a) Paynment in full. |If the recipient agrees with Rural Devel opnent's
determnation or wll pay in a lunp sum the District Director may all ow
a reasonabl e period of tine (usually not to exceed 90 days) for the

reci pient to arrange for repayment. The amount due will be the anpunt

stated in the letter as shown in Exhibit A of this subpart (available in
any Rural Devel opnent office). The requirenents of Subpart E of Part
1965 will be followed with appropriate nodifications for prepaynents
under this subpart. |If the |oan was subject to restrictive-use
provisions prior to the request for paynent in full, the project wll
remai n subject to restrictive-use provisions. VWher ever feasible,
appropriate, or necessary to protect tenants and the | ow and nobderate-
i ncome popul ation of the community, all attenpts to encourage the
borrower to sell the project to an acceptable transferee will be nade
before the prepayment is accepted. Al tenant notifications and
restrictive-use provisions, when applicable, nust be foll owed when
prepaynment of all debt on an MFH project is demanded. The District
Director will remt collections as follows: (Revised 08-20-93, SPECI AL
PN.)

(1) 1In the case of the |loan, for application to the borrower's
account as an extra paynent.

(2) 1In the case of a grant, as a "M scell aneous Col | ection for
Application to the General Fund."

(3) In the case of a loan or grant which was identified in an O G
audit, the District Director will report the repayment as outlined
in 81951.668 (a)(1)(i), (a)(3), or (a)(6) of this Subpart, as
appl i cabl e.

(4) 1In the case of RA the repaynment will be handled as outlined in
8§1951.661 (a)(3) and Exhibit E to RD Instruction 1930-C.
(b) Continuation with recipient. |If the recipient agrees with Rura
Devel opnent's determnation or Is willing to pay the anpunt in question

but cannot repay the unauthorized assistance within a reasonable period
of time, continuation is authorized and servicing actions outlined in
8§1951. 668 of this Subpart will be taken provided all of the follow ng
conditions are net:

(1) The recipient did not provide false information as defined in
81951. 652 (d) of this Subpart;
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RD I nstruction 1951-N
8§1951. 658 (b) (Con.)

(2) 1t would be highly inequitable to require pronpt repaynent of
t he unaut hori zed assi stance; and

(3) Failure to collect the unauthorized assistance in full wll not
adversely affect Rural Devel opnent's financial interests.

(c) Notice of determ nation when agreenent is not reached. |If the
reci pient does not agree wth Rural Devel opment’'s determ nation, or if
the recipient fails to respond to the initial letter prescribed in
8§1951. 657 of this Subpart within 30 days, the District Director wll
notify the recipient by letter substantially simlar to Exhibit B of
this Subpart (available in any Rural Devel opment office) (sent by
Certified Mail, Return Recei pt Requested), with a copy to the State
Director, and for a case identified in an OG audit report, a copy to
the O G office which conducted the audit and the Pl anning and Anal ysis
Staff of the National Office. This letter will include:

(1) The anpbunt of assistance finally determ ned by Rura
Devel opnment to be unauthori zed;

(2) A statenment of further actions to be taken by Rural Devel oprent
as outlined in paragraphs (e)(1) or (e)(2) of this section; and

(3) The appeal rights as prescribed in Exhibit B of this Subpart
(avail abl e in any Rural Devel opnent office).

(d) Appeals. Appeals resulting fromthe letter prescribed in paragraph
t

(c) o Is section will be handl ed according to Subpart B of Part 1900
of this Chapter. Al appeal provisions will be concluded before
proceeding with further actions. |If the recipient does not prevail in
an appeal, or when an appeal is not made during the tine allowed, the
District Director will proceed with the actions outlined in paragraph
(e) of this section, as applicable. |If during the course of appeal the
appel | ant decides to agree with Rural Devel oprment's findings or is
wlling to repay the unauthorized assistance, the District Director wll
proceed with the actions outlined in paragraphs (a) or (b) of this
section.

(e) Liquidation of loan(s) or legal action to enforce collection. |If
the recipient 1s unwlling or unable to arrange for repaynent as

provided in paragraph (a) of this section or continuation is not
feasi ble as provided in paragraph (b) of this section, one of the
foll owi ng actions, as appropriate, will be taken:

(1) Active borrower with a secured | oan

(i) The District Director will attenpt to have the recipient
liquidate voluntarily. |If the recipient agrees to |iquidate
voluntarily, this will be documented by an entry in the running
record of the case file. Were real property is involved, s
letter will be prepared by the District Director
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RD I nstruction 1951-N
8§1951.658 (e) (1) (i) (Con.)

and signed by the recipient agreeing to voluntary |iquidation
For organizations, a resolution of the governing body may be
necessary in addition to the running record notation. |If the
reci pi ent does not agree to voluntary liquidation, or agrees
but 1t cannot be acconplished within a reasonabl e period of
time, (usually not nore than 90 days), forced |iquidation
action will be initiated in accordance with Subpart A of 1955
of this chapter unless:

(A) The anpbunt of unauthorized assi stance outstandi ng,

i ncludi ng principal, accrued interest, and any recoverable
costs charged to the account, is |ess than $1, 000; or
(Revised 4-9-86, PN 6.)

(B) 1t can be clearly docunented that it would not be in
the best financial interest of the Government to force
liquidation. |If the District Director wi shes to nmake an
exception to forced |iquidation under paragraph
(e)(1)(i)(B) of this section, a request for an exception
under 81951. 669 of this Subpart will be made.

(ii) Wen all of the conditions of paragraphs (a) or (b) or
this section are net, but the recipient does not repay or
refuses to execute docunents to effect necessary account

adj ustments according to the provisions of 81951.661 of this
Subpart, liquidation action wll be initiated as provided in
paragraph (e)(1)(i) of this section.

i) When forced liquidation would be initiated except that
[ oan is being handl ed under paragraphs (e)(1)(i)(A) or

(1) (i)(B) of this section account adjustnents will be made
by Rural Devel opment without the signature of the recipient
according to 8§1951.668 (a)(5) of this Subpart. |In these cases,
the recipient will be notified by letter of the actions taken
with a copy of Form RD 1951-12, "Correction of Loan Account,"
if applicable. (Revised 4-9-86, PN 6.)

(ii
t he
(e)

(2) Gantee, inactive borrower, or active borrower wth unsecured

| oan (such as collection-only, or unsatisfied balance after
ltquidation). The District Director wll|l docunent the facts in the
case and submit it to the State Director who will request the advice
of OGC on pursuing legal action to effect collection. The State
Director will tell OGC what assets, if any, are available from which
to collect. The case file, recommendati on of State Director and OGC
comments will be forwarded to the National Ofice for review and

aut hori zation to inplenent recomrended servicing actions.

§81951. 659 - 1951.660 [Reserved]

81951.661 Servicing options in lieu of |iqguidation or |legal action to
col | ect.

When all of the conditions outlined in §1951.658 (b) of this Subpart are
nmet, an unauthorized | oan or grant will be serviced according to this section
and
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§1951. 661 (Con.) RD Instruction 1951-N

8§1951. 668 of this Subpart, provided the recipient has the legal and financia
capabilities.

(a)

(5- 2- 85)

Active borrower/grantee.

(1) Unauthorized | oan.

(i) Correction of problem |If the problemcausing the
assi stance to be unauthorized can be corrected, corrective

action will be required. For exanple, where a |l oan was in
excess of the authorized amount, the recipient will be required
to refund the difference; where the |oan included funds for
purchase of excess land, the recipient will be required to sel
the excess land and the proceeds will be applied to the account
as an extra paynent; or where a restrictive-use provision was
omtted froma | oan docurment, the provision will be inserted.
(Revi sed 08-20-93,

SPECI AL PN.)

(ii) Continuation on existing terns. Wen there is no
speci fic problem which can be corrected, continuation on the
existing terns is authorized.

(2) Unauthorized subsidy benefits received through use of incorrect
interest rate. When the recipient was eligible for the | oan but
shoul d properly have been charged a higher interest rate than that
shown in the debt instrunent, resulting in the receipt of

unaut hori zed subsidy benefits, the interest rate nust be corrected
to that which was in effect when the | oan was approved. Al

paynments made will be reversed and reapplied at the correct interest
rate and future installnents will be scheduled at the correct
interest rate. A delinquency which is created will be serviced
according to Subpart B of Part 1965 of this Chapter. After
reapplication of paynents, the loan will be serviced as an

aut horized loan. Change in interest rate will be acconplished
according to 8§1951.668 of this Subpart. Wen the recipient is a
public body with | oans secured by bonds on which interest rate
cannot |egally be changed or paynments reversed or reapplied,
continuation on existing terns is authorized.

(3) Unauthorized interest credits or rental assistance. |n cases

i nvol ving RA and/or IC, the subsidy benefits should be term nated as
provided in the Interest Credit and Rental Assistance Agreemnent.
Unaut hori zed RA will be serviced as a delinquent account according
to paragraph X B of Exhibit E of Subpart C of Part 1930 of this
Chapt er.

7
(Revi sion 2)
SPECI AL PN



RD I nstruction 1951-N
8§1951. 661 (a)(3) (Con.)

(i) Tenant's failure to properly report changes in incone or
size of the household to the borrower. In cases where a tenant
has received RA and/or IC benefits to which he/she was not
entitl ed because of the tenant's failure to properly report

i ncome or changes in household size, the borrower-landlord will
provide the tenant with a notice of intent to recoup inproperly
advanced rental subsidy benefits. Such a notice must inform
the tenant of the anount inproperly advanced and the [unp sum
or nonthly anpbunt that will be added to the tenant's rent to
recoup the inproper rental subsidy. The borrower will inform
the District Director of the unauthorized benefits and of the
agreement made by the tenant to repay. Money collected will be
remtted according to the FM for Form RD 1944-9. [If the
borrower has rental assistance, that portion attributable to RA

will be credited to the borrower's RA account. In the event
that the tenant does not repay through active collection
efforts including | egal remedy, the borrower will report the

facts to the District Director. The District Director wll
report to the State Director who will obtain the advice of OGC
on further actions.

(ii) Tenant knowi ngly m srepresented i ncone or nunber of
occupants to the borrower. If It appears the tenant has

know ngly m srepresented income to the borrower, the District
Director will look into the case to determine the facts. |If
the District Director determ nes that incone or nunber of
occupants was m srepresented, he/she will direct the borrower-

| andl ord to demand and to attenpt to recoup inproperly received
rental subsidy fromthe tenant. Mbney collected will be
remtted to the Finance Ofice according to the FM for Form RD
1944-9. If the tenant fails to make restitution, the District
Director will refer the case to the State Director who will
request the advice of OGC on further actions.

(iii) Unauthorized RA and/or IC paid due to borrower's error
VWhet her unaut horized RA or |1 C was received by the borrower due
to m scal cul ation or oversight by the borrower or the
borrower's managerment agent, the borrower is required to nake
restitution to Rural Developnent. This restitution will not be
charged to any tenant or to the Project as any part of the
budget or operating expense. The restitution will be handl ed
as a refund according to the FM for Form RD 1944-9 |In the
case of a nonprofit or public body

8
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RD I nstruction 1951-N

§1951. 661 (a)(3)(iii) (Con.)

(5- 2- 85)

borrower, when funds from nonproject sources are not avail abl e,
the State Director may make an exception and all ow project

i ncome not required for approved operating budget itens to
cover the cost of restitution.

(iv) Rental assistance assigned to wong household. When the
tenant has correctly reported I ncome and househol d size, but RA
was assigned by the borrower to the household in error, the
tenant's RA benefit will be cancel ed and reassi gnhed.

(A) Notification and cancellation. Before the borrower
notifies the tenant, the borrower or managerment agent will
review the case with the District Director. |If the
District Director verifies that an error was made based on
infornation avail able at the tine the unit was assi gned,
the tenant will be given 30 days witten notice by the
borrower or nanagenent

8A
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81951.661 (a) (3) (iv) (A (Con.) RD Instruction 1951-N

(5- 2- 85)

(4)

agent that the unit was assigned in error and that the RA

benefit will be canceled effective on the next nonthly
rental paynent due after the end of the 30-day notice
period. The witten notice will provide that:

(1) The tenant has the right to cancel the |ease
based on the | oss of subsidy benefit to the tenant.

(2) The RA granted in error will not be recaptured.

(3) The tenant may neet with managenent to di scuss
the cancellation and the facts on which the decision
was based. The borrower mnust give the tenant appeal
rights under Subpart L or Part 1944 of this Chapter.

(B) Reassignnent of RA. Rental assistance will be
reassigned in accordance with Paragraph Xl of Exhibit E
to Subpart C of Part 1930 of this chapter.

(v) Rental assistance in excess of contract. Wen rental
assistance 1s advanced I n excess of the RA contract linmt, the
District Director will send a report of the facts and a
recomendati on of proposed action through the State Director to
t he Assistant Adm nistrator, Housing. The Assistant

Admi ni strator will deternine the disposition of the case and
notify the State Director, who will instruct the District
Director of the required action.

Unaut hori zed grant assi stance.

(i) Wen the recipient will repay unauthorized grant

assi stance over a period of tine, interest will be charged at
the rate specified in the grant agreenent for default fromthe
date received until paid. Repayment will be schedul ed over a
peri od consistent with the recipient's repaynent ability but
not to exceed 10 years. The District Director nust naintain
collection records as the Finance Ofice cannot set upon an
account for repaynent of a grant. The District Director wll
attenpt to collect the nonies due, and all collections will be
remtted with Form RD 451-2, "Schedule of Remittances," as a
"M scel | aneous Col l ection for Application to the General Fund."
For cases identified in OG audits only, the District Director
will report quarterly to the State Ofice according to

§1951. 668 (a)(6) of this Subpart.

(ii) If it is determ ned the recipient cannot repay

unaut hori zed grant assistance, the assistance nmay be |eft
out st andi ng under the terns of the grant agreenent. |In the
case of committed funds not yet disbursed, no further

di sbursements will be nmade without prior consent of the
Admi ni strator.

SPECI AL PN



RD I nstruction 1951-N
8§1951. 661 (a)(4) (Con.)

(5) Cases where recipient has both authorized and unaut horized

| oans out standing. Wien a reciplent has both authorized and

unaut hori zed [ oans outstanding, installnents will be scheduled to be
paid concurrently on all loans. Each loan will be serviced
according to the |loan servicing regulations in effect for an

aut horized loan of its type.

(b) Ilnactive borrower. \When a borrower no | onger has an outstanding
account 1n the records of the Finance Ofice, the follow ng actions wll
be taken:

(1) Have the recipient execute a promi ssory note in the amount of
the assistance deternined to be unauthorized in the Exhibit A

(avail able in any Rural Devel opnent office) letter according to
81951. 657 of this Subpart. This note will bear interest at the rate
which was in effect for the type |l oan associated with the

unaut hori zed assi stance when it was approved. The termwill not
exceed 10 years.

(2) Take the best nobrtgage obtainable to secure the note.
§1951. 662 - 1951.667 [Reserved]

81951. 668 Servicing unauthorized assi stance accounts.

When a final determ nation has been made that unauthorized assistance has
been granted, the Finance Ofice will be notified of necessary account
adjustrments as outlined in this section, dependi ng upon whet her the case or
unaut hori zed assi stance was identified by OGin an audit report or by another
neans. The Finance Ofice will service the accounts as prescribed in this
section.

(a) Audit cases. Only the cases of unauthorized assistance identifie
by G w be reported to the Finance Office. FormRD 1951-12 will b
conpleted in accordance with the FM, and the District Director wll
prepare and submt Form RD 1951-52, "M-H Record Adj ustnent--Audit
Claim" according to the FM to advise the Finance Ofice. The Finance
Ofice will flag the account for nonitoring and reporting as required.
Each paynment reversed will be reapplied as of the original date of
credit. "Loan" as used in this section refers to an account with an
active borrower unless specified as "inactive."

d
e

(1) Unauthorized oan. When the | oan is unauthorized because the
reci pient was not eligible or because the | oan was approved for

unaut hori zed purposes, the Finance Ofice will be advised as
fol |l ows:
(i) Repaynent in full. [If the recipient has arranged to repay
t he unauthori zed [ oan, the paynment will be remtted with Form

RD 1944-9, in accordance with the FM. Forns RD 1951-12 and
1951-52 will reflect the ambunt and the Schedul e Nunber from
Form RD 1944-9.
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8§1951.668 (a) (1) (Con.) RD Instruction 1951-N

(5- 2- 85)

(ii) Continuation with |oan on existing terns. Wen
continuation with the loan on the existing terns is approved
according to 81951.661 (a)(l)(ii) of this Subpart, the District
Director will submit Form RD 1951-52 to the Finance Ofice to
reflect this.

(2) Unauthorized subsidy benefits received through use of incorrect
interest rate. When the Interest rate on an entire [oan I s changed,
Form RD 1951-52 will be submitted to notify the Finance Ofice of
the correct interest rate to be charged fromthe | oan closing date.
Payments made will be reversed and reapplied at the corrected
interest rate, after which the unauthorized subsidy benefits will be
reported to O G as resolved. The loan will thereafter be treated as
an aut horized | oan.

(3) Unauthorized interest credits and/or rental assistance.

Unaut hori zed rental assistance and/or i1nterest credits wll be
recovered according to the provisions of §1951. 661 of this Subpart.
The District Director will report to the State Office by the 1st of
March, June, Septenber, and Decenber of each year, the repaynent of
unaut hori zed rental assistance and/or interest credits by account
nane, case nunber, account code, audit report nunber, finding
nunber, date of claim amount of claim amunt collected during
peri od, and bal ance owed at end of reporting period. The State
Ofice will forward a consolidated report to the Finance Ofice no
later than the 15th of March, June, Septenber, and Decenber of each
year for inclusion in the OG report.

(4) Liquidation pending. Wen liquidation is initiated under the
provisions of this Subpart, Form RD 1951-52 will be subnitted to
advi se the Finance Ofice of the unauthorized assistance account to

be established. This account will be flagged "FAP" (Forecl osure
Action Pending) or "CAP' (Court Action Pending), as applicable. The
account status will also be amended in the MFH I nformation Tracking

and Retrieval System (M STR) according to Subpart G of Part 2033
(avail able in any Rural Devel opnent State or District Ofice).

(5) VLiquidation not initiated. Cases in which liquidation has not
been Initiated because of the provisions of 81951.658 (e) (1) (i) (A
or (e)(I)(i)(B) of this Subpart, will be adjusted according to
8§1951. 661 and this section of this Subpart, and the adjustrments will
be reflected on Form RD 1951-52. 1In this instance only, account
adjustrments will be nade even though the recipient does not sign
Form RD 1951-52 and any rel ated docunents.

(6) Unauthorized grant assistance. Wen grant funds are to be
repaid as provided I n 81951.661 (a)(4) of this Subpart, the District
Director will report to the State Ofice by the 1st of March, June,
Sept enber, and Decenber of each year, the anpunt of collections by
account name, case nunber, fund code, audit report nunber, finding

11
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8§1951.668 (a) (6) (Con.)

nunber, date of claim original anpbunt of claim anount collected

during period, and the bal ance owed at end of reporting period on

t he unaut horized grant assistance. The State Ofice will subnmit a
conposite report to the Finance Office by the 15th of March, June,
Sept enber, and Decenber of each year

(7) Establishnment of account for inactive borrower. Wen an

i nactive borrower agrees to repay unauthorized assistance and
execut es docunments to evidence such an obligation, Forns Rura

Devel opnent 1951-12 and 1951-52 will be conpleted according to the
FMs. The Finance Ofice will establish the account according to
the terms indicated on Form RD 1951-52.

(8) Reporting. At prescribed intervals, the Finance O fice wll
report to the O G on the status of cases involving unauthorized
assi stance which were identified by OGin audit reports. The
amounts to be reported will be determ ned by the Finance Ofice
after account servicing actions have been conmpleted. For reporting
pur poses, the follow ng applies:

(i) For an unauthorized | oan account as provided in paragraphs

(a)(l') or (a)(4) of this section, reporting will be as follows:
(A) When unaut horized assistance is paid in full, this
will be reported on the next schedul ed report only.
(B) Wen continuation with the loan on existing terns is
approved, the case will be reported as resolved on the
next schedul ed report, and no further reporting is
required.

(ii) For unauthorized subsidy cases as provided in paragraphs
(a)(2) or (a)(3) of this section, after the unauthorized anount
has been repaid or paynents have been reversed and reapplied at
the correct interest rate, the unauthorized subsidy will be
reported as resolved on the next scheduled report. No further
reporting is required.

(iii) When an account is established with |iquidation action
pendi ng as provided in paragraph (a)(4) of this section, the
status will be included on each schedul ed report until the
liquidation is conmpleted or the account is otherwise paid in
full.

(iv) Wen liquidation is not initiated as provided in

par agraph (a)(5) of this section, this will be reported on the
next schedul ed report (along with collections, if any). No
further reporting is required.

12
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(v) When unaut horized grant assistance is scheduled to be
repaid, the collections and status reported by the State Ofice
to the Finance O fice by menorandum accordi ng to paragraph
(a)(6) of this section will be included in the O G Report unti
the account is paid in full

(vi) Wen an inactive borrower has agreed to repay

unaut hori zed assi stance according to paragraph (a)(7) of this
section, the account will be reported initially, and

coll ections and status will be included in each schedul ed
report until the account is paid in full

(b) MNonaudit cases. Basically, servicing is the sane for audit and
nonaudi t case; however, when recei pt of unauthorized assistance is
identified by a means other than an O G audit report, the Finance Ofice
will be notified only if adjustnents to an active account or
reinstatement of an inactive account are necessary, or grant funds are
repaid. Once adjustnents are made as provided in this paragraph, the

loan(s) will be treated as an authorized |oan(s). Any paynent reversed
will be reapplied as of the original date of credit. After paynents are
reversed and reapplied, the District Director will receive Form RD 451-
26, "Transaction Record," fromthe Finance Ofice reflecting the account
st at us.

(1) Account adjustrments will be handled as foll ows:

(i) Wen a change in interest rate retroactive to the date of
loan closing is necessary, Form RD 1951-13, "Change in Interest
Rate," will be conpleted according to the FM and executed by
the borrower. Form RD 1951-52 will be submitted to the Finance
Ofice. Paynents will be reversed and reapplied accordingly.

(ii) Wen an inactive borrower agrees to repay unauthorized
assi stance and executes docunments to evidence such an
obligation, the District Director will notify the Finance

O fice by menorandum attaching a copy of the prom ssory note.
The Finance Ofice will establish or reinstate the account
according to the terns of the prom ssory note.

(iii) If aloanis paidin full, the remttance will be
handl ed in the same manner as any other final paynent.

13
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(2) A delinquency created through reversal and reapplication of
payments to effect corrections outlined in paragraph (b)(l)(i) of

this section will be serviced according to Subpart B of Part 1965 of

this Chapter.
(c) Collection of unauthorized assistance. Collection of unauthorized
assistance wll be made 1 n accordance wth the appropriate sections of
Subpart K of Part 1951 of this chapter. |If full prepaynment of an MFH
loan is required, the prepaynent will be accepted in accordance with the
requi renents of Subpart E of Part 1965 of this chapter, and appropriate
restrictive-use provisions, if applicable, will remain in the deeds of

rel ease. (Added 08-20-93, SPECI AL PN.)

§1951. 669 Exception authority.

The Adm nistrator may in individual cases make an exception to any
requi renment or provision of this Subpart which is not inconsistent with any
applicabl e | aw or opinion of the Conptroller General, provided the
Adm ni strator determ nes that application of the requirenment or provision
woul d adversely affect the Government's interest. Requests for exceptions
nust be made in witing by the State Director and subnmitted through the
Assi stant Administrator, Housing. Requests will be supported with
docunentation to explain the adverse effect on the Governnent's interest,
proposed alternative courses of action, and show how the adverse effect will
be elimnated or mnimzed if the exception is granted.

§81951. 670 - 1951.700 [Reserved]

Attachnents: Exhibits A, B, and C

0Qo
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RD I nstruction 1951-N
Exhibit A

Guide for Initial Letter to Recipients of Unauthorized Assistance

|E6r audi t cases, shomn__|
| Re: Audit report number |
| __

(Reci pient's Nane and Address) and Fi ndi ng nunber |

Dear

The Farmers Hone Adm nistration (Rural Devel opment) has deternined that you
have recei ved unaut horized financial assistance in the formof a (loan, grant,
subsi dy) anpunting to $ whi ch nmust be repaid

[Insert a paragraph briefly describing the circunstances under which
t he unaut hori zed assi stance was extended, including the reason(s) as
provi ded in 81951.657 (a) of this Subpart ]

We have schedul ed an appoi ntment at (a.m; p.m) or __ date for
you to conme into this office to discuss the basis for Rural Devel opnent's
claim You nay provide facts, figures, witten records, or other infornmation
you have which mght alter Rural Developnent's determ nation that the

assi stance you have received was unauthorized. Necessary servicing actions
will also be discussed

If you are unable to keep this appointnent, please tel ephone this office at
(tel ephone nunber) to change the appointnent. It is urgent that you respond

to this request. Failure to do so within 30 days may result in Rura
Devel opnent initiating appropriate action to effect collection

Si ncerely,

(To be signed by the Servicing Oficial)

(0]0 )
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RD I nstruction 1951-N
Exhibit B

GQuide letter to recipient of unauthorized assistance to state fina

det ermi nati on.

| For audit cases, show |
| Re: Audit Report nunber |
| and Fi ndi ng nunber _|

(Reci pient's Nane and Address)

Dear

After careful consideration of all information available, Rural Devel opnent
has determ ned that you have received unaut horized financial assistance as
outlined bel ow.

Insert a paragraph to:

(a) Describe the unauthorized assistance;
(b) State the ampunt of the unauthorized assi stance which nmust be repaid
(same as the anmount stated in the Exhibit A letter unless subsequent
i nformati on provided by the recipient caused this amunt to be
changed); and
(c) State what further action is to be taken by Rural Devel opnent. (See
8§1951. 658
(e)(l) or (e)(2) of this Subpart.)

(The foll owi ng paragraph for individuals only):

The Federal Equal Credit Opportunity Act prohibits creditors from

di scrimnating agai nst credit recipients on the basis of race,

color, religion, national origin, sex, marital status, handicap, or
age (provided that the recipient has the capacity to enter into a

bi ndi ng contract), because all or part of the recipient's incone
derives from any public assistance program or because the recipient
has in good faith exercised any right under the Consunmer Credit
Protection Act. The Federal agency that admnisters conpliance with
the I aw concerning this creditor is the Federal Trade Conmi ssion
Equal Credit Opportunity, Washington, D.C. 20580.

*See attachnent for your appeal rights.

If you do not cooperate in effecting the necessary adjustments to your
account, we will have no alternative but to initiate appropriate action to
effect collection.

Si ncerely,

(To be signed by servicing official)

*Attach Form RD 1900-1 "Request for Appeal of Adverse Action"
(3-16-90) SPECI AL PN



RD I nstruction 1951-N
Exhi bit C
Page 1

DETERM NATI ON OF AMOUNT OF UNAUTHORI ZED ASSI STANCE

A.  Wen the recipient was at fault, choose the interest rate (from page 2

or 3 of this exhibit) that was in effect when the | oan was approved and
conpute interest on the entire loan at that interest rate fromthe date the

| oan was closed to the date the letter to the borrower of unauthorized
assistance (Exhibit A of this Instruction) is sent. Add the interest to the
begi nni ng princi pal bal ance, and subtract fromthat any payments the borrower
has nade on the loan. The result is the anmount of unauthorized assistance.

B. \When the recipient received interest credits to which he or she was not
entitled, the anpbunt of unauthorized assistance is considered to be the
nmont hl y amount of unauthorized interest credit tines the number of nmonths the
i ncorrect agreenent has been (or was) in effect, without the addition of
interest. This forrmula will be used both in cases where the recipient was at
fault and where the recipient was not at fault.

C. \Wen the recipient was not at fault and:

1. The entire |loan was unauthorized, the anpunt of unauthorized
assistance is the outstandi ng bal ance (principal and interest) due as of the
date of the repaynent. The interest rate will be the rate set in the note.

2. The entire loan was made at the wwong interest rate, the anount of
unaut hori zed assi stance will be conmputed as foll ows:

Qut st andi ng principal balance x (correct rate - note rate) x length of
time the I oan was outstanding. For exanple, suppose a borrower received a
$90, 000 | oan on February 1, 1982, at 11 percent. The |oan should have been
made at 13 percent. The borrower has made several paynents and reduced the
out standi ng princi pal balance to $80,000. The borrower will repay the loan on
February 1, 1984. To figure the anpbunt of unauthorized assistance; nultiply
$80,000 x 2 percent x 2 years. The 2 percent is the difference between the
current rate and the note rate.

(02-24-99) PN 301



RD I nstruction 1951-N

Exhibit C
Page 2
| NTEREST RATES TO BE CHARGED ON LUMP- SUM REPAYMENTS
WHEN UNAUTHORI ZED ASSI STANCE WAS RECEI VED BECAUSE
RECI Pl ENT WAS AT FAULT

For Fiscal Year (FY) Interest Rate to Be Charged (%
1979 8.974
1980 10.734
1981 13. 094
1982 14.208
1983 10. 880
1984 12. 255
1985 11.236
1986 9.015
1987 8. 227
1988 8.461
1989 8. 990
1990 8. 590
1991 7.936
1992 7.042
1993 6. 200
1994 5. 350
1995 7.797
1996 6.770
1997 7.110

1998 5. 980



RD I nstruction 1951-N
Exhibit C

Page 3

(Revi sion 5)

For Fiscal Year (FY) Interest Rate to Be Charged (%
1999 5.81
2000 6. 36
2001 5.75
2002 5.62
2003 5.03
2004 *
* The interest rate for FY 2004 will not be available until early FY 2005.

I f cases of unauthorized assistance received in FY 2004 are being serviced
prior to the provision of a rate for FY 2004, use the interest rate for FY
2003 to conpute the amount due.

o0o
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